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SUBJECT:   Whistleblower 11(c) Investigations Manual 

 

PURPOSE:  This Instruction implements the OSHA Whistleblower Investigations 

Manual, and supersedes the August 27, 2014 instruction. This directive 

outlines procedures, and other information relative to the handling of 

retaliation complaints under the whistleblower provisions in 11(c) of the 

Occupational Safety and Health Act of 1970 and ORS 654.062 (5)(a)(b) 

and (c) of the OSEA. 

 

REFERENCE: CPL 02-03-007, 01/28/2016, Whistleblower Investigations Manual  

 

BACKGROUND:  ORS 654.062(5)(a)(b) and (c) prohibits discrimination by an employer 

against an employee for exercising employee rights provided by the 

Oregon Safe Employment Act (ORS 654) and ORS 659A, prohibits 

discrimination by Oregon employers and individuals. These rights include 

filing an OSHA complaint, participating in an inspection or talking to an 

inspector, seeking access to employer exposure and injury records, and 

raising a safety or health complaint with the employer. 

 

The Department of Consumer and Business Services (DCBS), Oregon 

Occupational Safety and Health Division (Oregon OSHA), administers the 

Oregon Safe Employment Act (ORS 654) and enforces the Oregon 

Occupational Safety and Health Rules that establish minimum safety and 

health standards for all industries. 

 

ORS 654.062(6)(a) authorizes the Commissioner of the Bureau of Labor 

and Industries, (BOLI), Civil Rights Division to investigate and enforce 

anti-discrimination provisions contained in ORS Chapter 659A Unlawful 

Discrimination in Employment. BOLI has substantial expertise in such 

enforcement.  

 

Oregon OSHA contracts with BOLI to provide enforcement of complaints 

filed under ORS 654.062(5)(a)(b) and (c). This includes enforcement of 

claims filed against DCBS as well. Oregon OSHA will provide BOLI with 

safety and health technical assistance, provide referrals to the Ombudsman 
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for Injured Workers, audit BOLI files, and initiate enforcement activities 

where safety and health violations may have occurred. 

 

The OSE Act prohibits employers from discriminating against their 

employees for exercising their rights under the Act. If workers have been 

retaliated or discriminated against for exercising their rights, they must file 

a complaint with BOLI within 90 days of the alleged adverse action. 

Protection from discrimination means that an employer cannot retaliate by 

taking "adverse action" against workers, such as: 
 

 Firing or laying off 

 Blacklisting 

 Demoting 

 Denying overtime or promotion 

 Disciplining 

 Denial of benefits 

 Failure to hire or rehire 

 Intimidation 

 Making threats 

 Reassignment affecting prospects for promotion 

 Reducing pay or hours 

 

ACTION:  Definitions: 

Adverse action – The action taken that was a direct result of reporting a 

safety and health violation.  

Complainant or Employee (terms used interchangeably) – Person filing the 

whistleblower complaint. 

Dual jurisdiction – Whistleblower claims are an instance when Federal 

OSHA and Oregon OSHA can have dual jurisdiction. Federal OSHA 

whistleblower claims must be filed within 30 days of adverse action and 

Oregon OSHA claims must be filed within 90 days of adverse action.  

Dually Filed Complaint – Whistleblower complaints have the right to dually 

file with BOLI and Federal OSHA concurrently. Federal OSHA will defer to 

BOLI for the investigation. Once BOLI’s investigation is complete, 

complainant may seek federal review with Federal OSHA.  

Employee or Complainant (terms used interchangeably) – Person filing the 

whistleblower complaint. 

Employer or Temp agency or Employer (terms used interchangeably) – Any 

person whom a complaint of unlawful practice is filed against with BOLI. 

Protected activity – Protected activities fall into four general categories:  

a) Providing information to a government agency (Oregon OSHA or 

BOLI), a supervisor (the employer) a union, health department, fire 

department, or elected official; 



Page 3   A-288 

b) Filing a complaint with Oregon OSHA or BOLI or instituting a 

proceeding provided for by a formal Oregon OSHA complaint; 

c) Testifying in proceedings such as trials, hearings or appeals provided 

for by a formal Oregon OSHA complaint. And participating in 

inspections or investigations;’ 

d) Refusal to perform an assigned task if the employee
1
: 

a. Has a reasonable apprehension to death or serious injury, and 

b. Refuses in good faith, and 

c. Has no reasonable alternative, and 

d. There is insufficient time to eliminate the condition through 

regular statutory enforcement channels, and 

e. The employee, where possible, sought out his employer, and 

was unable to obtain, a correction of the dangerous condition.  

Protected classes – Unlawful employment discrimination because of race, 

color, religion, sex, sexual orientation, national origin, marital status, 

disability, or age. 

Respondent or Employer (terms used interchangeably) – Any person or 

corporation against whom a complaint of unlawful practice has been filed 

with BOLI. 

Unlawful practice – Any unlawful employment practice that is designated 

unlawful in the rules adopted by BOLI for the enforcement of the conditions 

in ORS 659A. 

Whistleblower complaint – The document filed by the complainant that 

describes the alleged discrimination and retaliation. 

Procedures: 

Appeal process – If an 11(c) complaint is dismissed with no substantial 

findings by BOLI, the complainant may appeal BOLI’s findings to Oregon 

OSHA. Complainant must appeal in writing to Oregon OSHA within 15 days 

of receiving the case dismissal letter from BOLI. 

Dual filing– Complainant has the right to concurrently file with federal 

OSHA and BOLI. Complainant will be notified of these rights during the 

BOLI screening process. Federal OSHA will defer to the state plan to conduct 

their investigation, but this preserves the complaint’s right to seek a federal 

remedy should BOLI be unable to effect appropriate relief.   

National Labor Relations Board Complaint – Complainant is protected 

under the National Labor Relations Board as long as the complaint is a 

concerted effort. Complaint can be filed at: https://www.nlrb.gov/ 

                                                 
1
 29 CFR §1977.12 

https://www.nlrb.gov/
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Referrals – In addition to section 11(c) of the OSE Act, Federal OSHA 

administers 21 other whistleblower statutes. BOLI must be able to recognize 

allegations which may implicate theses laws and make appropriate referrals to 

federal OSHA. In the case of a referral to federal OSHA, BOLI will contact 

federal OSHA through email and send the complaint to the designated federal 

OSHA contact. Oregon OSHA will be copied on the email. In the case of a 

federal OSHA referral complaint to BOLI, federal OSHA will email the 

complaint to the crdemail@boli.state.or.us. Oregon OSHA will be copied on 

the email.  

Reopening cases – BOLI may reopen a case based on the discovery of new 

facts, the results of a either a federal OSHA or Oregon OSHA review, or other 

circumstances relevant to the case within the jurisdictional time frame. 

Timeliness –Whistleblower complaints must be filled within 90 days of 

adverse action.  
 

Case Documentation:  

The format for documenting the investigation and for organizing the case file. 
 

Case File Organization 

Left Side Right Side 

Triage Sheet TAB 1 Perfected Charge 

Release of 

Information 

Medical Releases 

MISC. intake 

documents 

Case Routing Sheet TAB 2  Notification Letters 

CP and RP 

Contact Info TAB 3 Intake Materials 

Questionnaire 

CP materials provided 

during intake 

Intake officers notes 

Phone Log TAB 4 RP legal identity SOS 

 TAB 5 Evidence in 

Chronological Order 

  OSHA Analysis 

  Case Settlement 

 TAB # Varies Dismissal 

Determination 

 TAB # Varies Index 

 *Secretary of States Office 

 

  Records: 

ORS 654.120(1) states that The Department of Consumer and Business Services 

shall maintain, for a reasonable time (according to the DCBS retention schedule) 

mailto:crdemail@boli.state.or.us
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records of all inspections, investigations, employee complaints, employer reports, 

citations, hearings, proceedings, and any other matters necessary for achieving the 

purposes of ORS 654.001 to 654.295, 654.412 to 654.423 and 654.750 to 

654.780. 

 

ORS 192.420 (1) states that the Bureau of Labor and Industries will make 

available any public record request by any person pursuant to ORS 192.420, 

unless the record requested is exempt from disclosure under the provisions of 

ORS chapter 192 or other applicable law.  

 

Public Records Request can be made to Oregon OSHA 

http://www.oregon.gov/DCBS/Pages/public-records.aspx or the Bureau of Labor 

and Industries https://www.oregon.gov/boli/Pages/Public-Records-

Requests/Landing.aspx 

 

Complaint intake and screening:  

ORS 659A.820(2) states that any person claiming to be aggrieved by an alleged 

unlawful practice may file with the Commissioner of the Bureau of Labor and 

Industries a verified written complaint that states the name and address of the 

person alleged to have committed the unlawful practice. The complaint must be 

signed by the complainant. The complaint must set forth the acts or omissions 

alleged to be an unlawful practice. The complainant may be required to set forth 

in the complaint such other information as the commissioner may require. 

Complaint must be filed with BOLI within 90 days after the complainant 

(employee) has reasonable cause to believe that a violation of ORS 654.062 has 

occurred. Immediately upon receipt of a complaint alleging a violation of ORS 

654.062(5)(a)(b) and (c), BOLI Civil Rights Division will begin processing the 

complaint. Complaint will be received in any language. The procedures for filing 

a complaint are as follows: 

 An individual makes an inquiry to the Civil Rights Division, by phone/fax, 

in person, or online.  

 A BOLI intake officer talks with the individual to determine whether there 

is a potential basis for filing a complaint under ORS 654(5)(a)(b) and (c). 

A log is maintained for all inquiries and contains all complaints, valid or 

not.  

 The intake officer will inform the complainant of their right to dual filing 

with Federal OSHA at this time.  

 The intake officer may refer the complainant to BOLI or Federal OSHA 

whistleblower state and federal statutes if needed (see appendix A).   

 If the intake officer determines the presence of a prima facie allegation. 

The intake officer will draw up a complaint for the individual to review 

and sign. The signed complaint will be assigned to a senior civil rights 

investigator for an in-depth interview with the complainant. At the same 

time, the complaint will be emailed to Oregon OSHA for data entry into 

the federal whistleblower database. Oregon OSHA reviews the complaint 

http://www.oregon.gov/DCBS/Pages/public-records.aspx
https://www.oregon.gov/boli/Pages/Public-Records-Requests/Landing.aspx
https://www.oregon.gov/boli/Pages/Public-Records-Requests/Landing.aspx
http://www.whistleblowers.gov/statutes_page.html
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for timeliness and prima facie evidence, and accesses the OTIS database to 

review whether the complainant’s employer (respondent) has recent 

Oregon OSHA activity. A complaint referral is sent to Oregon OSHA 

enforcement, when appropriate.  

→ Complaints that do not set forth a prima facie case or are not 

filed within a statutory time limit with be closed administratively 

in federal whistleblower database. 

 Once a signed complaint is received by BOLI, notification letters will be 

sent to the employer (respondent) and the employee (complainant).  

 

Equitable Tolling (Late Filings) 

 The following are reasons that may justify the tolling of a deadline, and an 

investigation will ordinarily be conducted if evidence establishes that a 

late filing was due to any of them. However, these circumstances are not 

to be considered all-inclusive, and the reader should refer to appropriate 

regulations and current case law for further information.  

1. The employer has actively concealed or misled the employee regarding the 

existence of the adverse action or the retaliatory grounds for the adverse 

action in such a way as to prevent the complainant from knowing or 

discovering the requisite elements of a prima facie case. 

2. The employee is unable to file within the statutory time period due to 

debilitating illness or injury.  

3. The employee is unable to file within the required period due to a major 

natural or man-made disaster. 

4. The employee mistakenly filed a timely retaliation complaint relating to 

whistleblower statute enforced by Oregon OSHA with another agency that 

does not have the authority to grant relief. 

5. The employer’s own acts or omissions have lulled the employee into 

foregoing prompt attempts to vindicate their rights.  

 

Conditions that will not justify extension of the filing period include:  
1. Ignorance of the statutory filing period. 

2. Filing of unemployment compensations claims. 

3. Filing a workers’ compensation claim. 

4. Filing a private lawsuit. 

5. Filing a grievance or arbitration action. 

6. Filing a retaliation complaint with a different state whistleblower agency 

or another agency that has the authority to grant the requested relief.  

 

Oregon OSHA Whistleblower Protection: ORS 654.062(5)(a)(b) and (c) 

prohibits discrimination by an employer against an employee for 

exercising employee rights provided by the Oregon Safe Employment Act 

(ORS 654) and ORS 659A, prohibits discrimination by Oregon employers 

and individuals. See Protected Activities under definitions.  
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Referral Process: 

1. In general, 11(c) type complaints received by BOLI which are under dual 

federal-state authority will be investigated by the state and will not be referred 

to federal OSHA. 

2. At the conclusion of each whistleblower investigation conducted by BOLI, 

BOLI must notify complainants of the determination in writing and inform the 

complainant’s of their appeal rights with Oregon OSHA.  

 

3.  BOLI, Oregon OSHA and Federal OSHA will communicate continuously to 

assure that complainant’s rights are protected. 

 

Notification letters:  

Employer notification letters will be sent out to the complainant’s 

employer requesting a position statement within 14 days of case 

assignment to the investigator.  

 

Employee notification letters will be sent to the employee requiring that 

they contact the investigator within 14 days to schedule  a complainant 

interview. 

 

Complainant interview (complaint assessment)  

The investigator should make it clear to all parties that they are a neutral 

party and that they do not represent the complainant (employee) or the 

respondent (employer) and that both the complainant’s allegation(s) and 

the respondent’s proffered non-retaliatory reason(s) for the alleged adverse 

action must be tested On this basis, relevant and sufficient evidence should 

be identified and collected in order to reach an appropriate determination 

of the case.  

 

Complainant (employee) will be given an in-depth interview within 45 

days (unless impracticable) from the date the complaint is filed with 

BOLI. The interview will cover each specific harm identified by the 

employee and the dates of its occurrence. For each harm suffered, the 

employee must be able to specify relevant incidents to show specific intent 

or different treatment. The employee must be able to explain the 

connection between the adverse action (e.g., employee is fired) and the 

protected activity (e.g. the reporting of the safety and health violation.) 

Witnesses must be identified if the complainant has access to such 

information. 

 

If the employee states that missing evidence exists, they will be given a 

reasonable time frame to provide the evidence upon request of the 

investigator. Failure to provide the required information in a timely 

manner will result in a dismissal decision. 
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Investigators will use the Civil Rights Division’s screening criteria to 

separate cases into A, B, or C categories: 

A cases are those that, more likely than not, will result in a finding 

of substantial evidence. Full investigations will be conducted until 

the investigator is able to write a substantial evidence 

administrative determination or a dismissal memo. 

 

B cases are those that need more information in order to determine 

whether it is an A or C case. The investigator may use a fact 

finding conference; as appropriate. These B cases comprise most 

of the 11(c) complaints. 
 

B category case dismissal – Case can be dismissed if it is 

determined that further investigation would be unlikely to result in 

a cause finding. 

 

C cases are those that are dismissed because the evidence gathered 

at intake indicates a substantial evidence finding is highly unlikely. 

In most cases, complainants (employees) will be interviewed.  

 

C category case dismissal examples:  

 Non-jurisdictional allegations.  

 Complainant is unable to identify any direct or circumstantial 

evidence of discrimination.  

 The complainant is not credible.  

Dismissal cases require the investigator to write a brief memo to the case 

file stating the reason for recommending dismissal. The memo must be 

signed by the investigator and a supervisor. A letter will be sent to the 

complainant and respondent advising of the dismissal. 

 

Closing Conference –It is not within the normal policy or practice  of the 

Bureau of Labor and Industries to conduct closing conferences. The letter 

sent to complainant and respondent advising of dismissal along with 

appeal rights and right to file civil suit is considered the closure of the 

case.  

 

 

Fact-Finding Conference: 

At such times as it deems appropriate, the Civil Rights Division may hold 

a fact-finding conference. Such a conference is part of their investigation 

of the complaint. The purpose of the conference is to: 

 Identify the undisputed elements of the complaint. 

 Define and if possible, resolve the disputed elements of the 

complaint.  

 Settle the complaint.  
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A Civil Rights Division investigator will schedule the conference, 

notifying both the complainant and the respondent of the date, time and 

place. The investigator may require the complainant and/or respondent to 

provide information and documents for use at the conference and will 

make such request at least ten days prior to the conference.  

 

A complainant’s failure to appear will not result in administrative closure 

of the case through dismissal of charges against respondent, unless such 

failure is part of a sustained pattern of non-cooperation, making 

enforcement of the case unreasonable.  

 

If the conference does not result in settlement, the Civil Rights Division 

investigator will do one of the following: 

 Issue an Administrative Determination stating that there is 

substantial evidence of unlawful discrimination in support of the 

complainant’s allegations. 

 Determine that there is insufficient evidence to support the 

allegation, issuing a Dismissal Memo. 

 Refer the case to an investigator for a full investigation. 

 

Investigation 

The BOLI’s Civil Rights Division may investigate the allegations 

contained in a complaint to determine objectively whether there is 

substantial evidence of unlawful discrimination. The division will 

determine the method by which complaints will be investigated or 

otherwise processed. 

 

The investigation may include interviews with the complainant, the 

respondent representatives, and any other persons whom the division 

chooses to interview who may be a source of relevant evidence. The 

investigation may also involve the examination and analysis of written 

documents. OAR 839-003-0065(2) 

 

The respondent has the right to have a representative present during 

interviews of current supervisory employees. The respondent's current, 

non-supervisory, or former employees may request that a representative 

for the respondent be present during interviews by a division 

representative. OAR 839-003-0065(3)(4)(5) 

 

A complainant, respondent or witness interviewed by the division may 

request a copy of the summary report of the individual's own interview. 

The division may request that the complainant, respondent or witness 

confirm by signature that the summary report is an accurate representation 

of the interview. The complainant, respondent or witness may submit to 
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the division additional comments regarding the interview. OAR 839-003-

0065(6) 

 

The investigator will make all reasonable efforts to obtain the respondent’s 

voluntary consent for access to the respondent’s business premises, 

relevant evidence, and sources of evidence (maybe confidential) when the 

nature of the complaint requires such access. If the respondent does not 

give voluntary consent, BOLI will exercise its vested authority to obtain 

the necessary information. 

 

The division representative may make written request to the respondent 

for documents, records, files or other sources of evidence. The respondent 

will provide such information within 21 days of the date of the division's 

written request. The division may grant the respondent additional time in 

which to respond. The division may issue subpoenas compelling division 

access to premises, records and witnesses. Failure to respond to a 

subpoena may result in the division making a determination based on 

available information. OAR 839-003-0065(7)(8) 

 

Upon conclusion of the investigation, the division will either issue a 

Substantial Evidence Determination or will dismiss the complaint. The 

division will mail a copy of the Substantial Evidence Determination or 

dismissal notice to the complainant and respondent. If the division does 

not find substantial evidence of unlawful discrimination, the division will 

dismiss the complaint, notify the complainant and respondent of the 

dismissal and notify the complainant of the right to file a civil suit, if such 

right exists. If the division finds substantial evidence of unlawful 

discrimination, the complaint may be assigned to a division representative 

for settlement. However, the commissioner may proceed directly to a 

contested case hearing if the interests of justice so require. OAR 839-003-

0065(9)(10)(11) 

 

A Substantial Evidence Determination or dismissal may not be appealed to 

the division, but may be appealed to Oregon OSHA within 15 of receipt of 

notice. However, the division may reopen a case at its own discretion. 

OAR 839-003-0065(12)(13) 

 

The complaint is a public record once it is filed. 

 

Administrative Determination  

Upon completion of the investigation, Civil Rights Division will issue an 

Administrative Determination or Dismissal Memo based on the statements 

of the complainant, respondent and witnesses, and the analysis of records 

and other relevant evidence.  
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If the Civil Rights Division finds no substantial evidence of unlawful 

discrimination, BOLI will dismiss the complaint and notify the 

complainant and respondent of the dismissal. Complainant may appeal 

BOLI’s finding of no substantial evidence of unlawful discrimination to 

Oregon OSHA. Complaint must appeal in writing to Oregon OSHA within 

15 days of receiving the case dismissal letter from BOLI. 

 

If the Civil Rights Division finds substantial evidence of unlawful 

discrimination, BOLI will notify the complainant and respondent. The 

complaint will be assigned for conciliation. However, BOLI may precede 

directly to a contested case hearing if the interests of justice so require.  

 

ORS 659A.880 provides complainant the right to file a civil suit in a state 

circuit court based on the allegation of discrimination once the Civil 

Rights Division has closed the case. 

 

Civil Rights Division will complete all cases within 90 days unless 

extenuating circumstances require additional time.  

 

Conciliation: 

The Civil Rights Division may seek to resolve the case by conference, 

conciliation, and persuasion. BOLI will not allow such negotiations to be 

so lengthy that they defeat the purposes of the statutes enforced by BOLI. 

If an agreement is reached that is satisfactory to complainant and 

respondent, the Civil Rights Division’s investigator will draft a 

conciliation agreement. The agreement will state: 

 That the complainant and respondent accept the terms of the 

agreement as a resolution of the complaint. 

 The specific action the respondent or complainant will take in 

settlement of the complaint and the time within which the action 

will be taken. 

 That the Civil Rights Division will investigate any alleged 

breaches of the agreement. 

 That upon execution of the agreement (signed by both parties), the 

Civil Rights Division will close the complaint and notify the 

complainant and respondent. 

 

Note:  BOLI has provisions in place for a failed conciliation along with 

provisions to identify cases that might be well suited for mediation  

ORS 36.220 and OAR 839-051-0100. These are outlined in the signed 

interagency agreement between BOLI and Oregon OSHA. 

 

Formal Charges and Hearings 

 If the Commissioner of the Bureau of Labor and Industries issues a finding 

of substantial evidence under ORS 659A.835 and the matter cannot be 

settled through conference, conciliation and persuasion, or if the 
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commissioner determines that the interest of justice requires that a hearing 

be held without first seeking settlement, the commission will prepare 

formal charges. Formal charges must contain all information required 

under ORS 183.415 and must specify the allegations of the complaint to 

which the respondent will be required to respond. Formal charges will also 

set the time and place for hearing the formal charges.  

 

 ORS 659A.850 All proceedings before the Commissioner of the Bureau of 

Labor and Industries under this section will be conducted as contested 

case proceedings under the provisions of ORS chapter 183. Except as 

provided in paragraph (b) of this subsection, the commissioner may 

appoint a special tribunal or hearing officer to hear the matter. The 

commissioner may affirm, reverse, modify or supplement the 

determinations, conclusions or order of any special tribunal or hearing 

officer appointed under this subsection. The scheduling of a hearing under 

this section does not affect the ability of the commissioner and any 

respondent to settle the matters alleged in the complaint through 

conference, conciliation, and persuasion. 

 

Civil Penalties and Settlements 

 ORS 659A855(1)(a) If the Commissioner of the Bureau of Labor and 

Industries files a complaint under ORS 659A.825 alleging an unlawful 

practice other than an unlawful employment practice, and the 

commissioner finds that the respondent engaged in unlawful practice, the 

commissioner may, in addition to other steps taken to eliminate the 

unlawful practice, impose civil penalty upon each respondent found to 

have committed the unlawful practice.  

 

 ORS 659A.860 (1) The terms and conditions of any order issued by the 

Commissioner of the Bureau of Labor and Industries under this chapter, 

and of any settlement agreement entered into by a respondent under this 

chapter and signed by a representative of the commissioner, are binding on 

the agents and successors in interest of the respondent. 

 (2) The commissioner may relax any terms or conditions of a settlement 

agreement or of a cease and desist order issued by the commissioner under 

this chapter, if the performance of those terms and conditions would cause 

undue hardship on the respondent or another person and those terms and 

conditions are not essential to protecting the complainant’s rights. 

 (3) Any person aggrieved by the violation of the terms and conditions of a 

cease and desist order, or of any settlement agreement signed by the a 

representative of the commissioner, whether by a respondent or by any 

agent or successor in interest of the respondent, may bring a civil action in 

the manner provided by ORS 659A.885(3) and recover the same relief as 

provided by ORS 659A.885(3) for unlawful practices.  

 

EFFECTIVE 
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DATE:  This directive is effective immediately and will remain in effect until 

canceled or superseded. 

 
History:  Issued 3-12-2013 Revised 8-27-2014, 08-11-2015, 5-6-2016, and 7-26-2016  


