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Summary of Issues
Penalty Rule Working Group

Second Meeting: 9 a.m., July 6, 2011
1. Adjustments based on employer size

Current Rule:  10 percent reduction in base penalty for employers with fewer than 50 employees
Tentative Proposal:  reduction in base penalties using the following table:

Employees

Percentage Reduction
  1-25



60
  26-90



40
  91-130


30
  131-175


20
  176-250


10
251 or more


none
Other Issues:  Application during accident investigations or for repeat violations (see 6 and 7)
2. Adjustments based on employer’s demonstrated good faith

Current Rule:  No adjustments

Tentative Proposal: Provide good faith adjustments based on the following table:

Good Faith Assessment

Base Penalty Adjustment
  Excellent



35% reduction
  Good




20% reduction
  Average



no adjustment
  Poor




20% increase
Other Issues: 
General criteria to be used in assessing good faith


Application during accident investigations or for repeat violations (see 6 and 7)

3. Adjustments based on immediate compliance
Current Rule:  Reduction of 30 percent if violation corrected during the inspection

Tentative Proposal:  No reduction; may be considered as part of good faith.

Other Issues:  
None.

4. Adjustments based on history
Current Rule:  Reduction of 35 percent if employer’s LWDI rate is better than industry average.

Tentative Proposal:  Reduction or increase of 10 percent based on employer’s documented enforcement and injury history

Other Issues:  
General criteria to be used in assessing employer history


Application during accident investigations or for repeat violations (see 6 and 7)

5. Base penalty calculation (based on probability and severity of violation cited)
Current Rule:  Base penalties are assigned using the following table:
	PROBABILITY
	Other-than-serious
	Serious
	Death

	Low
	$0
	$300
	$1,500

	Medium
	
	$500
	$2,500

	High
	$300
	$1,250
	$5,000


Tentative Proposal:  Base penalties would be assigned using the following table:

	PROBABILITY
	Other-than-serious
	Serious
	Death

	Low
	$0
	$300
	$2,100

	Medium
	
	$500
	$3,500

	High
	$300
	$1,250
	$7,000


6. Application of adjustments to repeat violations

Current Rule: No adjustments for repeat violations

Tentative Proposal:  No adjustments other than size for repeat violations

Other Issues: None
7. Application of adjustments during accident investigations (fatality or injury)
Current Rule: No adjustments for violations contributing to accident

Tentative Proposal:  No adjustments other than size for violations contributing to accident
Other Issues: None

8. Penalties for multiple repeat violations

Current Rule:  A single repeat is multiplied by 2, a second by 5 and a third by 10. Penalties for additional repeats are left to the administrator’s discretion.

Tentative Proposal:  A fourth repeat would be multiplied by 15 and a fifth by 20.  Penalties for additional repeats would be left to the administrator’s discretion.
Other Issues: None
9. Penalties for willful violations

Current Rule:  Penalties for willful and egregious violations are set at administrator’s discretion.
Tentative Proposal:   Willful violations would normally carry a penalty multiplied by 25, with no adjustments allowed for other than size.  Egregious violations would be at administrator’s discretion.
Other Issues: None

10. Administrator’s Discretion
Current Rule:  Administrator can assess up to maximum for any serious or other-than serious violation.

Tentative Proposal: Administrator can assess up to maximum for any violation.

Other Issues: None
11. Time frame for repeat violations
Current Rule: Violations are repeat violations if the previous violation occurred within three years of the current violation.

Tentative Proposal: None at present. Federal OSHA’s new policy treats repeats as repeat violations if the previous violation became a final order within three years of the current violation.

12. Repeats for fixed sites versus non-fixed sites

Current Rule: For fixed sites, “High-Serious” and “Death” violations are issued as repeats based on any previous violation in the state; lesser violations are repeat only if they are at the same location.  For non-fixed sites, all violations are issued as repeats based on any previous violation in the state.
Tentative Proposal: None at present.

13. Identifying employer (subsidiaries, divisions, etc.)

Current Rule: This issue is not addressed by the current rule

Tentative Proposal: None at present.

14. Application of reductions
Current Rule:  All reductions are taken from the base penalty (they do not “compound”), so a 35 percent reduction and a 30 percent reduction and a 10 percent reduction become a 75 percent reduction.
Tentative Proposal: Leave as is.  

Other Issues: Federal OSHA’s new penalty policy applies the reductions serially (“compounds” them, the way retail stores apply cumulative discounts), so the three reductions listed above would total a 59 percent reduction (35 percent from 100 becomes 65; 30 percent from 65 becomes 45.5; 10 percent from 45.5 becomes 40.95).
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