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Background

As part of Oregon OSHA’s review of the effectiveness of its penalty rules in encouraging employers to comply with Oregon OSHA rules and generally to promote health and safety in the workplace, one of the changes under consideration is to allow Oregon OSHA to adjust penalties based upon an assessment of the employer’s demonstrated good faith.  Under the current rule, Oregon OSHA does not adjust penalties based on an employer’s good faith (other than the specific adjustment for immediate abatement, which some (but not all) jurisdictions consider to be an element of good faith).  
Most other jurisdictions adjust for the employer’s good faith, with the amounts ranging from a maximum of 25 percent to a maximum of 40 percent, depending upon the jurisdiction.  Many jurisdictions restrict or disallow such adjustments in relation to fatality investigations, high-gravity serious violations, or repeat violations.  All jurisdictions whose policies have been reviewed by Oregon OSHA effectively disallow such adjustments in relation to willful and failure-to-abate violations.
Discussion

The primary argument in favor of providing a “good faith” assessment is that it would allow enforcement officers to better reflect the employer’s overall commitment to safety and health and the employer’s sincere efforts to comply with specific requirements (even if unsuccessful) prior to the inspection.  It also would allow Oregon OSHA to consider actions begun but not completed during the inspection (such as ordering materials or arranging for the design of a new ventilation system).  One possible option would be to modify the base penalties according to the following table:
Good Faith Assessment
Base Penalty Adjustment
  Excellent



35% reduction
  Good




20% reduction
  Average



no adjustment
  Poor




20% increase
  
The strength of this approach is that it would provide more flexibility to provide penalties appropriate to a particular situation, thereby better motivating employers to address safety and health issues before any inspection occurs.  The primary drawback of the approach, however, is closely related – in providing greater flexibility, introducing an element of good faith also provides an area of greater uncertainty and variability.  Unlike the current penalty adjustments (size, immediate abatement, injury rate), a good faith assessment would introduce an element requiring a judgment be made (although such a judgment would be based on a set of identified criteria).  The closest analogy in the current Oregon OSHA penalty rules would be found in the probability assessment that is made as part of determining the base penalty.
In determining whether to provide a good faith adjustment, Oregon OSHA will need to determine whether the likely increase in the penalty’s ability to promote desired employer behavior will be sufficient to outweigh the likely increase in the variability of penalties between enforcement officers.
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