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Background

As part of Oregon OSHA’s review of the effectiveness of its penalty rules in encouraging employers to comply with Oregon OSHA rules and generally to promote health and safety in the workplace, one of the changes under consideration is to modify or eliminate the current Oregon OSHA adjustment for the employer’s immediate correction of violations.  Under the current rule, Oregon OSHA reduces the base penalty by 30 percent if the employer corrects the violation immediately.  Like other Oregon OSHA adjustments, no adjustment is applied to repeat, willful or failure-to-correct violations or to any violation that contributed to the injury, illness or death or an employee.  
Many other jurisdictions provide an adjustment for immediate correction of violations, while other jurisdictions consider it as part of good faith (although at least one jurisdiction indicates that immediate correction of violations will not be considered in determining penalties).  In those jurisdictions that provide a penalty reduction for immediate abatement, however, it is a 10 percent reduction, smaller than the reduction provided by Oregon OSHA.  In addition, such jurisdictions often further restrict reductions to ensure that compliance is meaningful (and not simply turning on a ventilation system or having employees hook up to fall protection anchors that they should already have been using).
Discussion

The primary argument in favor of providing a reduction for immediate correction is that it provides an incentive for employers to reduce employee exposure.  One argument against providing such a reduction is that correction of violations is already an employer obligation and enforcement officers should ensure that it occurs without the need to resort to a penalty reduction.  Another argument is that providing such a large reduction for immediate correction does not promote employer compliance before the inspection – and that the ability to perform some activities (reinstall guards, put fall protection into use, etc.) – may actually represent a lack of good faith effort prior to the inspection and therefore should not result in a reduction in the penalty.

One strength of the existing approach is that it is much easier to determine whether an employer has complied during the inspection than it is to assess efforts at compliance, either before or after the inspection.  In other words, the current reduction has the virtue of simplicity and the resulting consistency.  On the other hand, the current approach runs the risk of rewarding undesirable behavior and, even in the best circumstances, appears to provide a large reduction for simply fulfilling the employer’s obligations at the time of the inspection.
Oregon OSHA is actively considering two alternative approaches to this issue.  One approach would simply eliminate the reduction for immediate correction of violations (and allow it to be considered as part of an assessment of good faith, if such an approach is adopted).  The alternate approach would reduce the penalty break from 30 percent to 10 percent.
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