Supplement 1 – Employer Size
June 7, 2010


Oregon OSHA Penalties
Supplement 4:  Employer History
June 7, 2010

Prepared by Division of Occupational Safety and Health
Department of Consumer and Business Services

(Oregon OSHA)

Background

As part of Oregon OSHA’s review of the effectiveness of its penalty rules in encouraging employers to comply with Oregon OSHA rules and generally to promote health and safety in the workplace, one of the changes under consideration is to reduce or otherwise modify the penalty reduction provided to employers with a better-than-average history of injuries and illnesses.  Under the current rule, Oregon OSHA reduces the base penalty by 35 percent for employers whose injury and illness rate is below the average for their industry.  Like other Oregon OSHA adjustments, no adjustment is applied to repeat, willful or failure-to-correct violations or to any violation that contributed to the injury, illness or death or an employee.  
Most other jurisdictions do not take into account injury and illness history, instead adjusting penalties based on the employer’s enforcement history (which, for many employers, means no history is available).  One jurisdiction takes into account both the history of injuries and illness and the history of cited violations.  Typically, other jurisdictions limit such reductions to 10 percent.  One jurisdiction also allows a 10 percent increase in the base penalty for history that is worse than expected.
Discussion

The primary argument in favor of providing an adjustment for injury and illness history is that it takes into account a past record of success.  The primary argument against such a practice is that the vast majority employers are too small for a one- or two-year assessment of the injury and illness rates to be meaningful as an indication of actual risk (or actual compliance).  In addition, the current Oregon OSHA rule gives a substantial break for an employer whose rate is only slightly better than average.
One approach under active consideration would be to provide an assessment of history that takes into account both inspection history and the history of injuries and illnesses over a period of several years – such an assessment might be applied both to reduce penalties when the employer’s history is better than average and to increase penalties when it is worse than average.  In any case, Oregon OSHA is seriously considering reducing the penalty discount (and any penalty increase, if that approach is used) from 35 percent to 10 percent.
Such an approach would continue to credit employers who maintain a positive history over time, but would eliminate the distortion created by relatively large penalty adjustments on the basis of relatively small statistical variations in injury and illness rates.
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